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ARTICLE 5. DIVORCE.

PART 1. GENERAL PROVISIONS.

§48-5-101. Absolute divorce.

A divorce ordered in this state is an absolute divorce.
§48-5-102. Subject matter jurisdiction.

(a) The Legislature hereby finds and declares that it has the authority to
establish, by general law, the jurisdiction of circuit courts and family courts
over domestic relations matters.

(b) The circuit courts and family courts of this state, by act of the Legislature,
are vested with concurrent jurisdiction over the subject matter of divorce.
Generally, a family court has the right and authority to adjudicate actions for
divorce and the power to carry its judgment and order into execution. Circuit
courts have limited jurisdiction in divorce actions, as provided in section two,
article two-a, chapter fifty-one of this code and as otherwise specifically
provided in this chapter. Jurisdiction of the subject matter of divorce embraces
the power to determine every issue or controverted question in an action for
divorce, according to the court's view of the law and the evidence.

§48-5-103. Jurisdiction of parties; service of process.

(@) In an action for divorce, it is immaterial where the marriage was celebrated,
where the parties were domiciled at the time the grounds for divorce arose or
where the marital offense was committed. If one or both of the parties is
domiciled in this state at the time the action is commenced, the circuit courts
and family courts of this state have jurisdiction to grant a divorce for any
grounds fixed by law in this state, without any reference to the law of the place
where the marriage occurred or where the marital offense was committed.

(b) A judgment order may be entered upon service of process in the manner
specified in the rules of civil procedure for the service of process upon
individuals.

§48-5-104. Retention of jurisdiction when divorce is denied.

If a divorce is denied, the court shall retain jurisdiction of the case and may

order all or any portion of the relief provided for in this article that has been
demanded in the pleadings.
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§48-5-105. Residency requirements for maintaining an action for divorce.
(a) Except as otherwise provided in subsection (b) of this section:

(1) If the marriage was entered into within this state, an action for divorce is
maintainable if one of the parties is an actual bona fide resident of this state at
the time of commencement of the action, without regard to the length of time
residency has continued; or

(2) If the marriage was not entered into within this state, an action for divorce
is maintainable if:

(A) One of the parties was an actual bona fide resident of this state at the time
the cause of action arose, or has become a resident since that time; and

(B) The residency has continued uninterrupted through the one-year period
immediately preceding the filing of the action.

(b) An action for divorce cannot be maintained if the cause for divorce is
adultery, whether the cause of action arose in or out of this state, unless one of
the parties, at the commencement of the action, is a bona fide resident of this
state. In such case, if the respondent is a nonresident of this state and cannot
be personally served with process within this state, the action is not
maintainable unless the petitioner has been an actual bona fide resident of this
state for at least one year next preceding the commencement of the action; or

(c) When a divorce is granted in this state upon constructive service of process
and personal jurisdiction is thereafter obtained of the respondent in the case,
the court may order all or any portion of the relief that has been demanded in
the pleadings.

§48-5-106. Venue of actions for divorce.

(a) If the respondent in an action for divorce is a resident of this state, the
petitioner has an option to bring the action in the county in which the parties
last cohabited or in the county where the respondent resides.

(b) If the respondent in an action for divorce is not a resident of this state, the

petitioner has an option to bring the action in the county in which the parties
last cohabited or in the county where the petitioner resides.

§48-5-107. Parties to a divorce action.

(a) Either or both of the parties to a marriage may initiate an action for divorce.
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(b) A spouse who is under the age of majority has standing in a divorce action
to sue, answer or plead by a next friend.

(c) An incompetent or insane person shall sue, answer or plead by his or her
committee. If a person has not been adjudicated incompetent or insane and
has not been divested of the power to act on his or her own behalf, it is
presumed that the person has the capacity to bring the action or be made a
party respondent. This presumption may be rebutted by evidence which shows
that the person cannot reasonably understand the nature and purpose of the
action and the effect of his or her acts with reference to the action.

(d) The appointment of a guardian ad litem for a minor, an incompetent or an
insane party is not required unless specifically ordered by the judge hearing
the action.

(e) Anyone charged as a particeps criminis shall be made a party to a divorce
action, upon his or her application to the court, subject to such terms and
conditions as the court may prescribe.

(f) In a divorce action where the interests of the minor children of the parties
are or may be substantially different from those of either or both of the parents
and the best interests of the children may be in conflict with the desires of
either or both parents, the court may make the children parties respondent
and appoint a guardian ad litem to advocate and protect their rights and
welfare.

PART 2. GROUNDS FOR DIVORCE.
§48-5-201. Grounds for divorce; irreconcilable differences.

The court may order a divorce if the complaint alleges that irreconcilable
differences exist between the parties and an answer is filed admitting that
allegation. A complaint alleging irreconcilable differences shall set forth the
names of any dependent children of either or both of the parties. A divorce on
this ground does not require corroboration of the irreconcilable differences or of
the issues of jurisdiction or venue. The court may approve, modify or reject any
agreement of the parties and make orders concerning spousal support,
custodial responsibility, child support, visitation rights or property interests.

§48-5-202. Grounds for divorce; voluntary separation.

(a) A divorce may be ordered when the parties have lived separate and apart in
separate places of abode without any cohabitation and without interruption for
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one year. The separation may occur as a result of the voluntary act of one of
the parties or the mutual consent of both parties.

(b) Allegations of res judicata or recrimination with respect to any other alleged
grounds for divorce are not a bar to either party obtaining a divorce on the
ground of voluntary separation.

(c) When required by the circumstances of a particular case, the court may
receive evidence bearing on alleged marital misconduct and may consider
issues of fault for the limited purpose of deciding whether spousal support
should be awarded. Establishment of fault does not affect the right of either
party to obtain a divorce on the ground of voluntary separation.

§48-5-203. Grounds for divorce; cruel or inhuman treatment.

(a) A divorce may be ordered for cruel or inhuman treatment by either party
against the other. Cruel or inhuman treatment includes, but is not limited to,
the following:

(1) Reasonable apprehension of bodily harm,;
(2) False accusation of adultery or homosexuality; or
(3) Conduct or treatment which destroys or tends to destroy the mental or

physical well-being, happiness and welfare of the other and render continued
cohabitation unsafe or unendurable.

(b) It is not necessary to allege or prove acts of physical violence in order to
establish cruel and inhuman treatment as a ground for divorce.

§48-5-204. Grounds for divorce; adultery.

A divorce may be ordered for adultery. Adultery is the voluntary sexual
intercourse of a married man or woman with a person other than the offender's
wife or husband. The burden is on the party seeking the divorce to prove the
alleged adultery by clear and convincing evidence.

§48-5-205. Grounds for divorce; conviction of crime.

A divorce may be ordered when either of the parties subsequent to the marriage
has, in or out of this state, been convicted for the commission of a crime that is
a felony, and the conviction is final.

§48-5-206. Grounds for divorce; permanent and incurable insanity.

Legal Aid of West Virginia Online Training Classroom Resource 2016 11



WEST VIRGINIA CODE CHAPTER 48. DOMESTIC RELATIONS.

(a) A divorce may be ordered for permanent and incurable insanity, only if the
person is permanently and incurably insane and has been confined in a mental
hospital or other similar institution for a period of not less than three
consecutive years next preceding the filing of the complaint and the court has
heard competent medical testimony that such insanity is permanently
incurable.

(b) A court granting a divorce on this grounds may in its discretion order
support and maintenance for the permanently incurably insane party by the
other.

(c) In an action for divorce or annulment, where the petitioner is permanently
incurably insane, the respondent shall not enter a plea of recrimination based
upon the insanity of the petitioner.

§48-5-207. Grounds for divorce; habitual drunkenness or drug addiction.

(a) A divorce may be ordered for habitual drunkenness of either party
subsequent to the marriage.

(b) A divorce may be ordered for the addiction of either party, subsequent to the
marriage, to the habitual use of any narcotic or dangerous drug defined in this
code.

§48-5-208. Grounds for divorce; desertion.

A divorce may be ordered to the party abandoned, when either party willfully
abandons or deserts the other for six months.

§48-5-209. Grounds for divorce; abuse or neglect of a child.

(a) A divorce may be ordered for abuse or neglect of a child of the parties or of
one of the parties, "abuse" meaning any physical or mental injury inflicted on
such child including, but not limited to, sexual molestation; and "neglect" is
willful failure to provide, by a party who has legal responsibility for such child,
the necessary support, education as required by law, or medical, surgical or
other care necessary for the well-being of such child.

(b) A divorce shall not be granted on this ground except upon clear and
convincing evidence sufficient to justify permanently depriving the offending

party of any allocation of custodial responsibility for the abused or neglected
child.

PART 3. DEFENSES.

Legal Aid of West Virginia Online Training Classroom Resource 2016 12



WEST VIRGINIA CODE CHAPTER 48. DOMESTIC RELATIONS.

§48-5-301. When a divorce not to be granted.

No divorce for adultery shall be granted on the uncorroborated testimony of a
prostitute, or a particeps criminis, or when it appears that the parties
voluntarily cohabited after the knowledge of the adultery, or that it occurred
more than three years before the institution of the action; nor shall a divorce be
granted for any cause when it appears that the offense charged has been
condoned, or was committed by the procurement or connivance of the plaintiff,
or that the plaintiff has, within three years before the institution of action, been
guilty of adultery not condoned, but such exception shall not be applicable to
causes of action brought pursuant to sections 5-201 and 5-202 of this chapter.
The defense of collusion shall not be pleaded as a bar to a divorce.

PART 4. PRACTICE AND PROCEDURE.
§48-5-401. Verification of pleadings.

All pleadings in a divorce action must be verified by the party in whose name
they are filed.

§48-5-402. Petition for divorce.

(a) An action for divorce is instituted by a verified petition and the formal style
and the caption for all pleadings is "In Re the marriage of and

". The parties shall be identified in all pleadings as "petitioner" and
"respondent".
(b) The petition must set forth the ground or grounds for divorce. It is not
necessary to allege the facts constituting a ground relied on and a petition or
counter-petition is sufficient if a ground for divorce is alleged in the language of
the statute as set forth in this article. The court has the discretionary authority
to grant a motion to require a more definite and certain statement, set forth in
ordinary and concise language, alleging facts and not conclusions of law.

(c) If the jurisdiction of the court to grant a divorce depends upon the existence
of certain facts, including, but not limited to, facts showing domicil or domicil
for a certain length of time, the petition must allege those facts. It is not
necessary that allegations showing requisite domicil be in the language of the
statute, but they should conform substantially thereto so that everything
material to the fact of requisite domicil can be ascertained therefrom.

(d) A petition shall not be taken for confessed and whether the respondent
answers or not, the case shall be tried and heard independently of the
admissions of either party in the pleadings or otherwise. No judgment order
shall be granted on the uncorroborated testimony of the parties or either of
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them, except for a proceeding in which the grounds for divorce are
irreconcilable differences.

(e) The supreme court of appeals shall develop and provide forms for petitions
filed pursuant to this section and for answers filed pursuant to section 5-403.
The forms shall be made available for distribution in the offices of the clerks of
the circuit courts and in the offices of the secretary-clerks to the family court
judges.

§48-5-403. Answer to petition.

(a) The responsive pleading to a petition for divorce is denominated an answer.
The form and requisites for an answer to a petition for divorce are governed by
the rules of civil procedure.

(b) Except as provided in subsection (c) of this section, an allegedly guilty party
who relies upon an affirmative defense must assert such defense by both
pleadings and proof. Affirmative defenses include, but are not limited to,
condonation, connivance, collusion, recrimination, insanity and lapse of time.

(c) In an action in which a party seeks a divorce based on an allegation that the
parties have lived separate and apart in separate places of abode without any
cohabitation and without interruption for one year, the affirmative defenses,
including, but not limited to, condonation, connivance, collusion,
recrimination, insanity and lapse of time, shall not be raised.

§48-5-404. Advance filing of divorce petition in actions alleging
abandonment or voluntary separation.

(a) At any time after the parties to a marriage have lived separate and apart in
separate places of abode without any cohabitation or after a party is
abandoned or deserted, either party living separate and apart or the party
abandoned may apply for temporary relief in accordance with the provisions of
part 5 of this article by instituting an action for divorce alleging that the
petitioner reasonably believes that the period of living separate and apart or of
abandonment will continue for the periods prescribed by the applicable
provisions of sections 5-202 and 5-208.

(b) If the period of abandonment or living separate and apart continues for the
period prescribed by the applicable provisions of sections 5-202 and 5-208, the
divorce action may proceed to a final hearing without a new petition being filed.

(c) The petitioner shall give the respondent at least twenty days' notice of the
time, place and purpose of the final hearing, unless the respondent files a

verified waiver of notice of further proceedings. If the notice is required to be
served, it must be served in the same manner as original process under rule
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4(d) of the rules of civil procedure, regardless of whether the respondent has
appeared or answered.

§48-5-405. Amendments to pleadings.

Amendments to pleadings in an action for divorce are permitted upon the same
general considerations which govern the practice in other proceedings, and are
properly allowed for the purpose of making the allegations of the pleading more
definite and certain, of asserting an essential allegation which has been
omitted, or of including allegations of misconduct committed subsequent to the
commencement of the action.

PART 5. TEMPORARY RELIEF DURING PENDENCY OF ACTION FOR
DIVORCE.

§48-5-501. Relief that may be included in temporary order of divorce.

At the time of the filing of the complaint or at any time after the
commencement of an action for divorce under the provisions of this article and
upon motion for temporary relief, notice of hearing and hearing, the court may
order all or any portion of the following temporary relief described in this part
5, to govern the marital rights and obligations of the parties during the
pendency of the action.

§48-5-502. Temporary spousal support.

The court may require either party to pay temporary spousal support in the
form of periodic installments, or a lump sum, or both, for the maintenance of
the other party.

§48-5-503. Temporary parenting order; child support.

(@) The court shall enter a temporary parenting order in accordance with the
provisions of sections 9-203 and 9-204 of this chapter that incorporates a
temporary parenting plan.

(b) When the action involves a minor child or children, the court shall require
either party to pay temporary child support in the form of periodic installments

for the maintenance of the minor children of the parties.

(c) When the action involves a minor child or children, the court shall provide
for medical support for any minor children.

§48-5-504. Attorney's fees and court costs.
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(a) The court may compel either party to pay attorney's fees and court costs
reasonably necessary to enable the other party to prosecute or defend the
action. The question of whether or not a party is entitled to temporary spousal
support is not decisive of that party's right to a reasonable allowance of
attorney's fees and court costs.

(b) An order for temporary relief awarding attorney fees and court costs may be
modified at any time during the pendency of the action, as the exigencies of the
case or equity and justice may require, including, but not limited to, a
modification which would require full or partial repayment of fees and costs by
a party to the action to whom or on whose behalf payment of fees and costs
was previously ordered. If an appeal is taken or an intention to appeal is
stated, the court may further order either party to pay attorney fees and costs
on appeal.

(c) If it appears to the court that a party has incurred attorney fees and costs
unnecessarily because the opposing party has asserted unfounded claims or
defenses for vexatious, wanton or oppressive purposes, thereby delaying or
diverting attention from valid claims or defenses asserted in good faith, the
court may order the offending party, or his or her attorney, or both, to pay
reasonable attorney fees and costs to the other party.

§48-5-505. Costs of health care and hospitalization.

As an incident to requiring the payment of temporary spousal support, the
court may order either party to continue in effect existing policies of insurance
covering the costs of health care and hospitalization of the other party. If there
is no such existing policy or policies, the court may order that such health care
insurance coverage be paid for by a party if the court determines that such
health care coverage is available to that party at a reasonable cost. Payments
made to an insurer pursuant to this subdivision, either directly or by a
deduction from wages, may be deemed to be temporary spousal support.

§48-5-506. Use and occupancy of the marital home.

(a) The court may grant the exclusive use and occupancy of the marital home
to one of the parties during the pendency of the action, together with all or a
portion of the household goods, furniture and furnishings, reasonably
necessary for such use and occupancy.

(b) The court may require payments to third parties in the form of home loan
installments, land contract payments, rent, payments for utility services,
property taxes and insurance coverage. If these third party payments are
ordered, the court may specify whether such payments or portions of payments
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are temporary spousal support, temporary child support, a partial distribution
of marital property or an allocation of marital debt.

(c) If the court does not set forth in the temporary order that all or a portion of
payments made to third parties pursuant to this section are to be deemed
temporary child support, then all the payments made pursuant to this section
are deemed to be temporary spousal support. The court may order third party
payments to be made without denominating them as either temporary spousal
support or temporary child support, reserving such decision until the court
determines the interests of the parties in marital property and equitably divides
the same. At the time the court determines the interests of the parties in
marital property and equitably divides the same, the court may consider the
extent to which payments made to third parties under the provisions of this
subdivision have affected the rights of the parties in marital property and may
treat these payments as a partial distribution of marital property
notwithstanding the fact that these payments were denominated temporary
spousal support or temporary child support or not so denominated under the
provisions of this section.

(d) If the payments are not designated in an order and the parties have waived
any right to receive spousal support, the court may designate the payments
upon motion by any party.

(e) Nothing contained in this section shall abrogate an existing contract
between either of the parties and a third party, or affect the rights and
liabilities of either party or a third party under the terms of a contract.

§48-5-507. Use and possession of motor vehicles.

(a) As an incident to requiring the payment of temporary alimony, the court
may grant the exclusive use and possession of one or more motor vehicles to
either of the parties during the pendency of the action.

(b) The court may require payments to third parties in the form of automobile

loan installments or insurance coverage, and payments made to third parties

pursuant to this section are deemed to be temporary spousal support, subject
to any reservation provided for in subsection (c) of this section.

(c) The court may order that third party payments made pursuant to this
section be made without denominating them as temporary spousal support,
reserving that decision until the court determines the interests of the parties in
marital property and equitably divides the same. At the time the court
determines the interests of the parties in marital property and equitably divides
the same, the court may consider the extent to which payments made to third
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parties under the provisions of this section have affected the rights of the
parties in marital property and may treat such payments as a partial
distribution of marital property notwithstanding the fact that such payments
have been denominated temporary spousal support or not so denominated
under the provisions of this section.

(d) Nothing contained in this section will abrogate an existing contract between
either of the parties and a third party or affect the rights and liabilities of either
party or a third party under the terms of a contract.

§48-5-508. Preservation of the properties of the parties.

(a) If the pleadings include a specific request for specific property or raise
issues concerning the equitable division of marital property, the court may
enter an order that is reasonably necessary to preserve the estate of either or
both of the parties.

(b) The court may impose a constructive trust, so that the property is
forthcoming to meet any order that is made in the action, and may compel
either party to give security to comply with the order, or may require the
property in question to be delivered into the temporary custody of a third party.

(c) The court may order either or both of the parties to pay the costs and
expenses of maintaining and preserving the property of the parties during the
pendency of the action. At the time the court determines the interests of the
parties in marital property and equitably divides the same, the court may
consider the extent to which payments made for the maintenance and
preservation of property under the provisions of this section have affected the
rights of the parties in marital property and may treat such payments as a
partial distribution of marital property. The court may release all or any part of
such protected property for sale and substitute all or a portion of the proceeds
of the sale for such property.

§48-5-509. Enjoining abuse, emergency protective order.

(a) The court may enjoin the offending party from molesting or interfering with
the other, or otherwise imposing any restraint on the personal liberty of the
other, or interfering with the custodial or visitation rights of the other. This

order may enjoin the offending party from:

(1) Entering the school, business or place of employment of the other for the
purpose of molesting or harassing the other;

(2) Contacting the other, in person or by telephone, for the purpose of
harassment or threats; or
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(3) Harassing or verbally abusing the other in a public place.

(b) Any order entered by the court to protect a party from abuse may grant any
other relief authorized by the provisions of article twenty-seven of this chapter,
if the party seeking the relief has established the grounds for that relief as
required by the provisions of said article.

(c) The court, in its discretion, may enter a protective order, as provided in
article twenty-seven of this chapter, as part of the final relief granted in a
divorce action, either as a part of an order for temporary relief or as part of a
separate order. Notwithstanding the provisions of section five hundred five of
said article, a protective order entered pursuant to the provisions of this
subsection shall remain in effect until a final order is entered in the divorce,
unless otherwise ordered by the judge.

§48-5-510. Consideration of financial factors in ordering temporary relief.

(a) In ordering temporary relief under the provisions of this part 5, the court
shall consider the financial needs of the parties, the present income of each
party from any source, their income-earning abilities and the respective legal
obligations of each party to support himself or herself and to support any other
persons.

(b) Except in extraordinary cases supported by specific findings set forth in the
order granting relief, payments of temporary spousal support and temporary
child support are to be made from a party's income and not from the corpus of
a party's separate estate, and an award of such relief shall not be
disproportionate to a party's ability to pay as disclosed by the evidence before
the court: Provided, That child support shall be established in accordance with
the child support guidelines set forth in article 13 of this chapter.

§48-5-511. Disclosure of assets.

To facilitate the resolution of issues arising at a hearing for temporary relief,
the court may, or upon the motion of either party shall, order the parties to
comply with the disclosure requirements set forth in article 7 of this chapter
prior to the hearing for temporary relief. The form for this disclosure shall
substantially comply with the form promulgated by the supreme court of
appeals, pursuant to said section. If either party fails to timely file a complete
disclosure as required by this section or as ordered by the court, the court may
accept the statement of the other party as accurate.

§48-5-512. Ex parte orders granting temporary relief.

An ex parte order granting all or part of the relief provided for in this part 5
may be granted without written or oral notice to the adverse party if:
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(1) It appears from specific facts shown by affidavit or by the verified complaint
that immediate and irreparable injury, loss or damage will result to the
applicant before the adverse party or such party's attorney can be heard in
opposition. The potential injury, loss or damage may be anticipated when the
following conditions exist: Provided, That the following list of conditions is not
exclusive:

(A) There is a real and present threat of physical injury to the applicant at the
hands or direction of the adverse party;

(B) The adverse party is preparing to quit the state with a minor child or
children of the parties, thus depriving the court of jurisdiction in the matter of
child custody;

(C) The adverse party is preparing to remove property from the state or is
preparing to transfer, convey, alienate, encumber or otherwise deal with
property which could otherwise be subject to the jurisdiction of the court and
subject to judicial order under the provisions of this section or part 5-601, et
seq.; and

(2) The moving party or his or her attorney certifies in writing any effort that
has been made to give the notice and the reasons supporting his or her claim
that notice should not be required.

§48-5-513. Granting of ex parte relief.

(a) Every ex parte order granted without notice must:

(1) Be endorsed with the date and hour of issuance;

(2) Be filed forthwith in the circuit clerk's office and entered of record; and

(3) Set forth the finding of the court that unless the order is granted without
notice there is probable cause to believe that existing conditions will result in
immediate and irreparable injury, loss or damage to the moving party before
the adverse party or his or her attorney can be heard in opposition.

(b) The order granting ex parte relief must fix a time for a hearing for temporary
relief to be held within a reasonable time, not to exceed twenty days, unless
before the time fixed for hearing, the hearing is continued for good cause
shown or with the consent of the party against whom the ex parte order is
directed. The reasons for the continuance must be entered of record. Within
the time limits described herein, when an ex parte order is made, a motion for
temporary relief must be set down for hearing at the earliest possible time and
takes precedence over all matters except older matters of the same character. If
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the party who obtained the ex parte order fails to proceed with a motion for
temporary relief, the court shall set aside the ex parte order.

(c) At any time after ex parte relief is granted, and on two days' notice to the
party who obtained the relief or on such shorter notice as the court may direct,
the adverse party may appear and move the court to set aside or modify the ex
parte order on the grounds that the effects of the order are onerous or
otherwise improper. In that event, the court shall proceed to hear and
determine such motion as expeditiously as the ends of justice require.

§48-5-514. Temporary order not subject to appeal or review.

An order granting temporary relief may not be the subject of an appeal or a
petition for review.

PART 6. JUDGMENT ORDERING DIVORCE.
§48-5-601. Relief that may be included in final order of divorce.

In ordering a divorce, the court may order additional relief, including, but not
limited to, the relief described in the following sections of this part 6.

§48-5-602. Court may require payment of spousal support.

The court, in ordering a divorce may require either party to pay spousal
support in accordance with the provisions of article 8-101, et seq., of this
chapter.

§48-5-603. Relief regarding minor child or children.

(a) If the action involves a minor child or children, the court may, if
appropriate, order the allocation of custodial responsibility and the allocation
of decision-making responsibility in accordance with the provisions of article 9-
101, et seq., of this chapter.

(b) If the action involves a minor child or children, the court shall order either
or both parties to pay child support in accordance with the provisions of
articles 11-101, et seq., and 13-101, et seq., of this chapter.

(c) If the action involves a minor child or children, the court shall order medical

support to be provided for the child or children in accordance with the
provisions of article 12-101, et seq., of this chapter.
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§48-5-604. Use and occupancy of marital home.

(@) The court may award the exclusive use and occupancy of the marital home
to a party. An order granting use and occupancy of the marital home shall
include the use of any necessary household goods, furniture and furnishings.
The order shall establish a definite period for the use and occupancy, ending at
a specific time set forth in the order, subject to modification upon the petition
of either party.

(b) Generally, an award of the exclusive use and occupancy of the marital home
is appropriate when necessary to accommodate rearing minor children of the
parties. Otherwise, the court may award exclusive use and occupancy only in
extraordinary cases supported by specific findings set forth in the order that
grants relief.

(c) An order awarding the exclusive use and occupancy of the marital home
may also require payments to third parties for home loan installments, land
contract payments, rent, property taxes and insurance coverage. When
requiring third-party payments, the court shall reduce them to a fixed
monetary amount set forth in the order. The court shall specify whether third-
party payments or portions of payments are spousal support, child support, a
partial distribution of marital property or an allocation of marital debt. Unless
the court identifies third-party payments as child support payments or as
installment payments for the distribution of marital property, then such
payments are spousal support. If the court does not identify the payments and
the parties have waived any right to receive spousal support, the court may
identify the payments upon motion by any party.

(d) This section is not intended to abrogate a contract between either party and
a third party or affect the rights and liabilities of either party or a third party
under the terms of a contract.

§48-5-605. Use and possession of motor vehicles.

(a) The court may award the exclusive use and possession of a motor vehicle or
vehicles to either of the parties.

(b) The court may require payments to third parties in the form of automobile
loan installments or insurance coverage, if coverage is available at reasonable
rates. When requiring third-party payments, the court shall reduce them to a
fixed monetary amount set forth in the order. The court shall specify whether
third-party payments or portions of payments are spousal support or
installment payments for the distribution of marital property.
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(c) This section is not intended to abrogate a contract between either party and
a third party or affect the rights and liabilities of either party or a third party
under the terms of a contract.

§48-5-606. Relief regarding costs of health care and hospitalization.

As an incident to requiring the payment of spousal support or child support,
the court may order either party to provide medical support to the other party.
Payments made to an insurer pursuant to this subdivision, either directly or by
a deduction from wages, shall be deemed to be spousal support or installment
payments for the distribution of marital property, in such proportion as the
court shall direct: Provided, that if the court does not set forth in the order that
a portion of the payments is to be deemed installment payments for the
distribution of marital property, then all payments made pursuant to this
section are spousal support. The designation of insurance coverage as spousal
support under the provisions of this subdivision shall not, in and of itself, give
rise to a subsequent modification of the order to provide for spousal support
other than insurance for covering the costs of health care and hospitalization.

§48-5-607. Court may order transfer of accounts for recurring expenses.

The court may order either party to take necessary steps to transfer utility
accounts and other accounts for recurring expenses from the name of one
party into the name of the other party or from the joint names of the parties
into the name of one party. This section is not intended to affect the liability of
the parties for indebtedness on any account incurred before the transfer of the
account.

§48-5-608. Injunctive relief or protective orders.

(a) When allegations of abuse have been proved, the court shall enjoin the
offending party from molesting or interfering with the other, or otherwise
imposing any restraint on the personal liberty of the other or interfering with
the custodial or visitation rights of the other. The order may permanently
enjoin the offending party from entering the school, business or place of
employment of the other for the purpose of molesting or harassing the other or
from entering or being present in the immediate environs of the residence of
the petitioner or from contacting the other, in person or by telephone, for the
purpose of harassment or threats; or from harassing or verbally abusing the
other. The relief afforded by the provisions of this subsection may be ordered
whether or not there are grounds for relief under subsection (c) of this section
and whether or not an order is entered pursuant to such subsection.

(b) Any order entered by the court to protect a party from abuse may grant any

other relief authorized to be awarded by the provisions of article twenty-seven
of this chapter, if the party seeking the relief has established the grounds for
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that relief as required by the provisions of said article. The relief afforded by the
provisions of this subsection may be ordered whether or not there are grounds
for relief under subsection (c) of this section and whether or not an order is
entered pursuant to subsection (c) of this section.

(c) The court, in its discretion, may enter a protective order, as provided by the
provisions of article twenty-seven of this chapter, as part of the final relief in a
divorce action, either as a part of a order for final relief or in a separate written
order. A protective order entered pursuant to the provisions of this subsection
shall remain in effect for the period of time ordered by the court not to exceed
one hundred eighty days: Provided, That the court may extend the protective
order for whatever period the court deems necessary to protect the safety of the
petitioner and others threatened or at risk, if the court determines:

(A) That a violation of a protective order entered during or extended by the
divorce action has occurred; or

(B) Upon a motion for modification, that a violation of a provision of a final
order entered pursuant to this section has occurred.

§48-5-609. Court may restore to either party his or her property.

Upon ordering a divorce, the court has the power to award to either of the
parties whatever of his or her property, real or personal, may be in the
possession, or under the control, or in the name, of the other, and to compel a
transfer or conveyance.

§48-5-610. Court may order just and equitable distribution of property.

(a) When the pleadings include a specific request for specific property or raise
issues concerning the equitable division of marital property, the court shall
order such relief as may be required to effect a just and equitable distribution
of the property and to protect the equitable interests of the parties therein.

(b) In addition to the disclosure requirements set forth in part 7-201, et seq., of
this chapter, the court may order accounts to be taken as to all or any part of
marital property or the separate estates of the parties and may direct that the
accounts be taken as of the date of the marriage, the date upon which the
parties separated or any other time in assisting the court in the determination
and equitable division of property.

§48-5-611. Suit money, counsel fees and costs.
(a) Costs may be awarded to either party as justice requires, and in all cases

the court, in its discretion, may require payment of costs at any time and may
suspend or withhold any order until the costs are paid.
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(b) The court may compel either party to pay attorney's fees and court costs
reasonably necessary to enable the other party to prosecute or defend the
action. An order for temporary relief awarding attorney's fees and court costs
may be modified at any time during the pendency of the action, as the
exigencies of the case or equity and justice may require, including, but not
limited to, a modification which would require full or partial repayment of fees
and costs by a party to the action to whom or on whose behalf payment of such
fees and costs was previously ordered. If an appeal be taken or an intention to
appeal be stated, the court may further order either party to pay attorney fees
and costs on appeal.

(c) When it appears to the court that a party has incurred attorney's fees and
costs unnecessarily because the opposing party has asserted unfounded claims
or defenses for vexatious, wanton or oppressive purposes, thereby delaying or
diverting attention from valid claims or defenses asserted in good faith, the
court may order the offending party, or his or her attorney, or both, to pay
reasonable attorney's fees and costs to the other party.

§48-5-612. Court may order a party to deliver separate property.

Unless a contrary disposition is ordered pursuant to other provisions of this
section, then upon the motion of either party, the court may compel the other
party to deliver to the moving party any of his or her separate estate which may
be in the possession or control of the respondent party and may make such
further order as is necessary to prevent either party from interfering with the
separate estate of the other.

§48-5-613. Former name of party; restoration.

The court, upon ordering a divorce, shall if requested to do so by either
party, allow such party to resume the name used prior to his or her marriage
without the necessity of filing a separate petition pursuant to section one
hundred one, article twenty-five, chapter forty-eight of this code. If a name
change is requested, the court shall also issue a certificate of divorce reflecting
that change in name. The certificate shall be no longer than one page. For
purpose of confidentiality, the certificate shall not be considered an order. The
certificate shall include the style of the divorce case, the name on the birth
certificate of the party requesting the name change, that party's date of birth,
that party's social security number, the date on which the name change is
effective, and the new name of that party. In order to be valid, the certificate
shall be certified by a clerk of the court. The certified certificate may be used by
that person for all lawful purposes, including as a proof of legal name change
for driver licensing purposes or state identification card at the Division of Motor
Vehicles.
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PART 7. MODIFICATION OF FINAL DIVORCE ORDER.
§48-5-701. Revision of order concerning spousal support.

After the entry of a final divorce order, the court may revise the order
concerning spousal support or the maintenance of the parties and enter a new
order concerning the same, as the circumstances of the parties may require.

§48-5-702. Revision of order enjoining abuse.

After entering an order enjoining abuse in accordance with the provisions of
section 5-509, the court may, from time to time afterward, upon motion of
either of the parties and upon proper service, revise the order and enter a new
order concerning the same as the circumstances of the parties and the benefit
of children may require.

§48-5-703. Revision of order allocating custodial responsibility and
decision-making responsibility.

After entering an order allocating custodial responsibility and decision-making
responsibility in accordance with the provisions of sections 9-206 and 9-207,
the court may also from time to time afterward, upon the motion of either of
the parties or other proper person having actual or legal custody of the minor
child or children of the parties, revise or alter the order concerning the
allocation of custodial responsibility or allocation of decision-making
responsibility in accordance with the provisions of article 9 of this chapter, and
make a new order concerning the same, issuing it forthwith, as the
circumstances of the parents or other proper person or persons and the benefit
of the children may require.

§48-5-704. Revision of order establishing child support.

(a) After entering an order establishing child support in accordance with the
provisions of section 5-603, the court may from time to time afterward, upon
the motion of either of the parties or other proper person having actual or legal
custody of the minor child or children of the parties, revise or alter the order
concerning the support of the children, and make a new order concerning the
same, issuing it forthwith, as the circumstances of the parents or other proper
person or persons and the benefit of the children may require.

(b) All orders modifying an award of child support must conform to the

provisions regarding child support guidelines that are set forth in article 13 of
this chapter.

Legal Aid of West Virginia Online Training Classroom Resource 2016 26



WEST VIRGINIA CODE CHAPTER 48. DOMESTIC RELATIONS.

(c) An order providing for child support payments may be revised or altered for
the reason, inter alia, that the existing order provides for child support
payments in an amount that is less than eighty-five percent or more than one
hundred fifteen percent of the amount that would be required to be paid under
the provisions of the child support guidelines that are set forth in article 13 of
this chapter.

§48-5-705. Bureau for child support enforcement may seek revision of
order establishing child support.

The bureau for child support enforcement may review a child support order
and, if appropriate, file a motion with the court for modification of the child
support order.

§48-5-706. Revision of order concerning distribution of marital property.

In modifying a final divorce order, the court may, when other means are not
conveniently available, alter any prior order of the court with respect to the
distribution of marital property, if:

(1) The property is still held by the parties;

(2) The alteration of the prior order as it relates the distribution of marital
property is necessary to give effect to a modification of spousal support, child
support or child custody; or

(3) The alteration of the prior order as it relates the distribution of marital
property is necessary to avoid an inequitable or unjust result which would be
caused by the manner in which the modification will affect the prior
distribution of marital property.

§48-5-707. Reduction or termination of spousal support because of de
facto marriage.

(@)(1) In the discretion of the court, an award of spousal support may be
reduced or terminated upon specific written findings by the court that since the
granting of a divorce and the award of spousal support a de facto marriage has
existed between the spousal support payee and another person.

(2) In determining whether an existing award of spousal support should be
reduced or terminated because of an alleged de facto marriage between a payee
and another person, the court should elicit the nature and extent of the
relationship in question. The court should give consideration, without
limitation, to circumstances such as the following in determining the
relationship of an ex-spouse to another person:
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(A) The extent to which the ex-spouse and the other person have held
themselves out as a married couple by engaging in conduct such as using the
same last name, using a common mailing address, referring to each other in
terms such as "my husband" or "my wife", or otherwise conducting themselves
in a manner that evidences a stable marriage-like relationship;

(B) The period of time that the ex-spouse has resided with another person not
related by consanguinity or affinity in a permanent place of abode;

(C) The duration and circumstances under which the ex-spouse has
maintained a continuing conjugal relationship with the other person;

(D) The extent to which the ex-spouse and the other person have pooled their
assets or income or otherwise exhibited financial interdependence;

(E) The extent to which the ex-spouse or the other person has supported the
other, in whole or in part;

(F) The extent to which the ex-spouse or the other person has performed
valuable services for the other;

(G) The extent to which the ex-spouse or the other person has performed
valuable services for the other's company or employer;

(H) Whether the ex-spouse and the other person have worked together to create
or enhance anything of value;

(I) Whether the ex-spouse and the other person have jointly contributed to the
purchase of any real or personal property;

(J) Evidence in support of a claim that the ex-spouse and the other person have
an express agreement regarding property sharing or support; or

(K) Evidence in support of a claim that the ex-spouse and the other person
have an implied agreement regarding property sharing or support.

(3) On the issue of whether spousal support should be reduced or terminated
under this subsection, the burden is on the payor to prove by a preponderance
of the evidence that a de facto marriage exists. If the court finds that the payor
has failed to meet burden of proof on the issue, the court may award
reasonable attorney's fees to a payee who prevails in an action that sought to
reduce or terminate spousal support on the ground that a de facto marriage
exists.

(4) The court shall order that a reduction or termination of spousal support is
retroactive to the date of service of the petition on the payee, unless the court
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finds that reimbursement of amounts already paid would cause an undue
hardship on the payee.

(5) An award of rehabilitative spousal support shall not be reduced or
terminated because of the existence of a de facto marriage between the spousal
support payee and another person.

(6) An award of spousal support in gross shall not be reduced or terminated
because of the existence of a de facto marriage between the spousal support
payee and another person.

(7) An award of spousal support shall not be reduced or terminated under the
provisions of this subsection for conduct by a spousal support payee that
occurred before the first day of October, one thousand nine hundred ninety-
nine.

(b) Nothing in this subsection shall be construed to abrogate the requirement

that every marriage in this state be solemnized under a license or construed to
recognize a common law marriage as valid.
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ARTICLE 6. APPENDICES.

PART I. DEFINITIONS.
§48-6-101. Property settlement or separation agreement defined.

(a) "Property settlement or separation agreement" means a written agreement
between a husband and wife whereby they agree to live separate and apart
from each other. A separation agreement may also:

(1) Settle the property rights of the parties;

(2) Provide for child support;

(3) Provide for the allocation of custodial responsibility and the determination
of decision-making responsibility for the children of the parties;

(4) Provide for the payment or waiver of spousal support by either party; or

(5) Otherwise settle and compromise issues arising from the marital rights and
obligations of the parties.

(b) To the extent that an antenuptial agreement affects the property rights of
the parties or the disposition of property after an annulment of the marriage or
after a divorce or separation of the parties, the antenuptial agreement is a
separation agreement.

PART II. RELIEF BASED ON AGREEMENT.
§48-6-201. Effect of separation agreement.

(a) In cases where the parties to an action commenced under the provisions of
this chapter have executed a separation agreement, if the court finds that the
agreement is fair and reasonable, and not obtained by fraud, duress or other
unconscionable conduct by one of the parties, and further finds that the
parties, through the separation agreement, have expressed themselves in terms
which, if incorporated into a judicial order, would be enforceable by a court in
future proceedings, then the court shall conform the relief which it is
authorized to order under the provisions of parts 5 and 6, article 5 of this
chapter to the separation agreement of the parties. The separation agreement
may contractually fix the division of property between the parties and may
determine whether spousal support shall be awarded, whether an award of
spousal support, other than an award of rehabilitative spousal support or
spousal support in gross, may be reduced or terminated because a de facto
marriage exists between the spousal support payee and another person,
whether a court shall have continuing jurisdiction over the amount of a
spousal support award so as to increase or decrease the amount of spousal
support to be paid, whether spousal support shall be awarded as a lump sum
settlement in lieu of periodic payments, whether spousal support shall
continue beyond the death of the payor party or the remarriage of the payee
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party, or whether the spousal support award shall be enforceable by contempt
proceedings or other judicial remedies aside from contractual remedies.

(b) Any award of periodic payments of spousal support shall be deemed to be
judicially decreed and subject to subsequent modification unless there is some
explicit, well expressed, clear, plain and unambiguous provision to the contrary
set forth in the court-approved separation agreement or the order granting the
divorce. Child support shall, under all circumstances, always be subject to
continuing judicial modification.

§48-6-202. Agreement for spousal support beyond the death of the payor.

When a separation agreement is the basis for an award of spousal support, the
court, in approving the agreement, shall examine the agreement to ascertain
whether it clearly provides for spousal support to continue beyond the death of
the payor or the payee or to cease in such event. When spousal support is to be
paid pursuant to the terms of a separation agreement which does not state
whether the payment of spousal support is to continue beyond the death of the
payor or payee or is to cease, or when the parties have not entered into a
separation agreement and spousal support is awarded, the court shall have the
discretion to determine, as a part of its order, whether such payments of
spousal support are to be continued beyond the death of the payor or payee or
cease. In the event neither an agreement nor an order makes provision for the
death of the payor or payee, spousal support other than rehabilitative spousal
support or spousal support in gross shall cease on the death of the payor or
payee. In the event neither an agreement nor an order makes provision for the
death of the payor, rehabilitative spousal support continues beyond the payor's
death, in the absence of evidence that the payor's estate is likely to be
insufficient to meet other obligations or that other matters would make
continuation after death inequitable. Rehabilitative spousal support ceases
with the payee's death. In the event neither an agreement nor an order makes
provision for the death of the payor or payee, spousal support in gross
continues beyond the payor's or payee's death.

§48-6-203. Agreement for spousal support beyond the remarriage of the
payee.

When a separation agreement is the basis for an award of spousal support, the
court, in approving the agreement, shall examine the agreement to ascertain
whether it clearly provides for spousal support to continue beyond the
remarriage of the payee or to cease in such event. When spousal support is to
be paid pursuant to the terms of a separation agreement which does not state
whether the payment of spousal support is to continue beyond the remarriage
of the payee or is to cease, or when the parties have not entered into a
separation agreement and spousal support is awarded, the court shall have the
discretion to determine, as a part of its order, whether such payments of
spousal support are to be continued beyond the remarriage of the payee. In the
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event neither an agreement nor an order makes provision for the remarriage of
the payee, spousal support other than rehabilitative spousal support or
spousal support in gross shall cease on the remarriage of the payee.
Rehabilitative spousal support does not cease upon the remarriage of the payee
during the first four years of a rehabilitative period. In the event neither an
agreement nor an order makes provision for the remarriage of the payee,
spousal support in gross continues beyond the payee's remarriage.

PART 3. RELIEF IN ABSENCE OF AGREEMENT.

§48-6-301. Factors considered in awarding spousal support, child support
or separate maintenance.

(a) In cases where the parties to an action commenced under the provisions of
this article have not executed a separation agreement, or have executed an
agreement which is incomplete or insufficient to resolve the outstanding issues
between the parties, or where the court finds the separation agreement of the
parties not to be fair and reasonable or clear and unambiguous, the court shall
proceed to resolve the issues outstanding between the parties.

(b) The court shall consider the following factors in determining the amount of
spousal support, child support or separate maintenance, if any, to be ordered
under the provisions of parts 5 and 6, article five of this chapter, as a
supplement to or in lieu of the separation agreement:

(1) The length of time the parties were married;

(2) The period of time during the marriage when the parties actually lived
together as husband and wife;

(3) The present employment income and other recurring earnings of each party
from any source;

(4) The income-earning abilities of each of the parties, based upon such factors
as educational background, training, employment skills, work experience,
length of absence from the job market and custodial responsibilities for
children;

(5) The distribution of marital property to be made under the terms of a
separation agreement or by the court under the provisions of article seven of
this chapter, insofar as the distribution affects or will affect the earnings of the
parties and their ability to pay or their need to receive spousal support, child
support or separate maintenance: Provided, That for the purposes of
determining a spouse's ability to pay spousal support, the court may not
consider the income generated by property allocated to the payor spouse in
connection with the division of marital property unless the court makes specific
findings that a failure to consider income from the allocated property would
result in substantial inequity;

(6) The ages and the physical, mental and emotional condition of each party;
(7) The educational qualifications of each party;
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(8) Whether either party has foregone or postponed economic, education or
employment opportunities during the course of the marriage;

(9) The standard of living established during the marriage;

(10) The likelihood that the party seeking spousal support, child support or
separate maintenance can substantially increase his or her income-earning
abilities within a reasonable time by acquiring additional education or training;
(11) Any financial or other contribution made by either party to the education,
training, vocational skills, career or earning capacity of the other party;

(12) The anticipated expense of obtaining the education and training described
in subdivision (10) above;

(13) The costs of educating minor children;

(14) The costs of providing health care for each of the parties and their minor
children;

(15) The tax consequences to each party;

(16) The extent to which it would be inappropriate for a party, because said
party will be the custodian of a minor child or children, to seek employment
outside the home;

(17) The financial need of each party;

(18) The legal obligations of each party to support himself or herself and to
support any other person;

(19) Costs and care associated with a minor or adult child's physical or mental
disabilities; and

(20) Such other factors as the court deems necessary or appropriate to consider
in order to arrive at a fair and equitable grant of spousal support, child support
or separate maintenance.
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ARTICLE 7. EQUITABLE DISTRIBUTION OF PROPERTY.

PART 1. MARITAL PROPERTY DISPOSITION.
§48-7-101. Equal division of marital property.

Except as otherwise provided in this section, upon every judgment of
annulment, divorce or separation, the court shall divide the marital property of
the parties equally between the parties.

§48-7-102. Division of marital property in accordance with a separation
agreement.

In cases where the parties to an action commenced under the provisions of this
chapter have executed a separation agreement, then the court shall divide the
marital property in accordance with the terms of the agreement, unless the
court finds:

(1) That the agreement was obtained by fraud, duress or other unconscionable
conduct by one of the parties; or

(2) That the parties, in the separation agreement, have not expressed
themselves in terms which, if incorporated into a judicial order, would be
enforceable by a court in future proceedings; or

(3) That the agreement, viewed in the context of the actual contributions of the
respective parties to the net value of the marital property of the parties, is so
inequitable as to defeat the purposes of this section, and such agreement was
inequitable at the time the same was executed.

§48-7-103. Division of marital property without a valid agreement.

In the absence of a valid agreement, the court shall presume that all marital
property is to be divided equally between the parties, but may alter this
distribution, without regard to any attribution of fault to either party which
may be alleged or proved in the course of the action, after a consideration of
the following:

(1) The extent to which each party has contributed to the acquisition,
preservation and maintenance, or increase in value of marital property by
monetary contributions, including, but not limited to:

(A) Employment income and other earnings; and

(B) Funds which are separate property.

(2) The extent to which each party has contributed to the acquisition,
preservation and maintenance or increase in value of marital property by
nonmonetary contributions, including, but not limited to:

(A) Homemaker services;

(B) Child care services;
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(C) Labor performed without compensation, or for less than adequate
compensation, in a family business or other business entity in which one or
both of the parties has an interest;

(D) Labor performed in the actual maintenance or improvement of tangible
marital property; and

(E) Labor performed in the management or investment of assets which are
marital property.

(3) The extent to which each party expended his or her efforts during the
marriage in a manner which limited or decreased such party's income-earning
ability or increased the income-earning ability of the other party, including, but
not limited to:

(A) Direct or indirect contributions by either party to the education or training
of the other party which has increased the income-earning ability of such other
party; and

(B) Foregoing by either party of employment or other income-earning activity
through an understanding of the parties or at the insistence of the other party.
(4) The extent to which each party, during the marriage, may have conducted
himself or herself so as to dissipate or depreciate the value of the marital
property of the parties: Provided, That except for a consideration of the
economic consequences of conduct as provided for in this subdivision, fault or
marital misconduct shall not be considered by the court in determining the
proper distribution of marital property.

§48-7-104. Determination of worth of marital property.

After considering the factors set forth in section 7-103, the court shall:

(1) Determine the net value of all marital property of the parties as of the date
of the separation of the parties or as of such later date determined by the court
to be more appropriate for attaining an equitable result. Where the value of the
marital property portion of a spouse's entitlement to future payments can be
determined at the time of entering a final order in a domestic relations action,
the court may include it in reckoning the worth of the marital property
assigned to each spouse. In the absence of an agreement between the parties,
when the value of the future payments is not known at the time of entering a
final order in a domestic relations action, if their receipt is contingent on future
events or not reasonably assured, or if for other reasons it is not equitable
under the circumstances to include their value in the property assigned at the
time of dissolution, the court may decline to do so; and

(A) Fix the spouses' respective shares in such future payments if and when
received; or

(B) If it is not possible and practical to fix their share at the time of entering a
final order in a domestic relations action, reserve jurisdiction to make an
appropriate order at the earliest practical date;

If a valuation is made after a contingent or other future fee has been earned
through the personal services or skills of a spouse, the portion that is marital
property shall be in the same proportion to the total fee that the personal
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services or skills expended before the separation of the parties bears to the
total personal skills or services expended. The provisions of this subdivision
apply to pending cases when the issues of contingent fees or future earned fees
have not been finally adjudicated.

(2) Designate the property which constitutes marital property, and define the
interest therein to which each party is entitled and the value of their respective
interest therein. In the case of an action wherein there is no agreement
between the parties and the relief demanded requires the court to consider
such factors as are described in subdivisions (1), (2), (3) and (4), section 7-103,
if a consideration of factors only under said subdivisions (1) and (2) would
result in an unequal division of marital property, and if an examination of the
factors described in said subdivisions (3) and (4) produce a finding that a party:
(A) Expended his or her efforts during the marriage in a manner which limited
or decreased such party's income-earning ability or increased the income-
earning ability of the other party; or (B) conducted himself or herself so as to
dissipate or depreciate the value of the marital property of the parties, then the
court may, in the absence of a fair and just spousal support award under the
provisions of section 5-602 which adequately takes into account the facts
which underlie the factors described in subdivisions (3) and (4), section 7-103,
equitably adjust the definition of the parties' interest in marital property,
increasing the interest in marital property of a party adversely affected by the
factors considered under said subdivisions who would otherwise be awarded
less than one half of the marital property, to an interest not to exceed one half
of the marital property;

(3) Designate the property which constitutes separate property of the respective
parties or the separate property of their children;

(4) Determine the extent to which marital property is susceptible to division in
accordance with the findings of the court as to the respective interests of the
parties therein;

(5) In the case of any property which is not susceptible to division, ascertain
the projected results of a sale of such property;

(6) Ascertain the projected effect of a division or transfer of ownership of
income-producing property, in terms of the possible pecuniary loss to the
parties or other persons which may result from an impairment of the property's
capacity to generate earnings; and

(7) Transfer title to such component parts of the marital property as may be
necessary to achieve an equitable distribution of the marital property. To make
such equitable distribution, the court may:

(A) Direct either party to transfer their interest in specific property to the other
party;

(B) Permit either party to purchase from the other party their interest in
specific property;

(C) Direct either party to pay a sum of money to the other party in lieu of
transferring specific property or an interest therein, if necessary to adjust the
equities and rights of the parties, which sum may be paid in installments or
otherwise, as the court may direct;
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(D) Direct a party to transfer his or her property to the other party in
substitution for property of the other party of equal value which the transferor
is permitted to retain and assume ownership of; or

(E) Order a sale of specific property and an appropriate division of the net
proceeds of such sale: Provided, That such sale may be by private sale, or
through an agent or by judicial sale, whichever would facilitate a sale within a
reasonable time at a fair price.

§48-7-105. Transfers of property to achieve equitable distribution of
marital property.

In order to achieve the equitable distribution of marital property, the court
shall, unless the parties otherwise agree, order, when necessary, the transfer of
legal title to any property of the parties, giving preference to effecting equitable
distribution through periodic or lump sum payments: Provided, That the court
may order the transfer of legal title to motor vehicles, household goods and the
former marital domicile without regard to such preference where the court
determines it to be necessary or convenient. In any case involving the equitable
distribution of: (1) Property acquired by bequest, devise, descent, distribution
or gift; or (2) ownership interests in a business entity, the court shall, unless
the parties otherwise agree, give preference to the retention of the ownership
interests in such property. In the case of such business interests, the court
shall give preference to the party having the closer involvement, larger
ownership interest or greater dependency upon the business entity for income
or other resources required to meet responsibilities imposed under this article,
and shall also consider the effects of transfer or retention in terms of which
alternative will best serve to preserve the value of the business entity or protect
the business entity from undue hardship or from interference caused by one of
the parties or by the divorce, annulment or decree of separate

maintenance: Provided, however, That the court may, unless the parties
otherwise agree, sever the business relationship of the parties and order the
transfer of legal title to ownership interests in the business entity from one
party to the other, without regard to the limitations on the transfer of title to
such property otherwise provided in this subsection, if such transfer is
required to achieve the other purposes of this article: Provided further, That in
all such cases the court shall order, or the agreement of the parties shall
provide for, equitable payment or transfer of legal title to other property, of fair
value in money or moneys' worth, in lieu of any ownership interests in a
business entity which are ordered to be transferred under this subsection: And
provided further, That the court may order the transfer of such business
interests to a third party (such as the business entity itself or another principal
in the business entity) where the interests of the parties under this article can
be protected and at least one party consents thereto.

§48-7-106. Findings; rationale for division of property.
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In any order which divides or transfers the title to any property, determines the
ownership or value of any property, designates the specific property to which
any party is entitled or grants any monetary award, the court shall set out in
detail its findings of fact and conclusions of law, and the reasons for dividing
the property in the manner adopted.

§48-7-107. Refusal to transfer property; appointment of special
commissioner.

If an order entered in accordance with the provisions of this article requires the
transfer of title to property and a party fails or refuses to execute a deed or
other instrument necessary to convey title to such property, the deed or other
instrument shall be executed by a special commissioner appointed by the court
for the purpose of effecting such transfer of title pursuant to section seven,
article twelve, chapter fifty-five of this code.

§48-7-108. Interest or title in property prior to judicial determination.

As to any third party, the doctrine of equitable distribution of marital property
and the provisions of this article shall be construed as creating no interest or
title in property until and unless an order is entered under this article
judicially defining such interest or approving a separation agreement which
defines such interest. Neither this article nor the doctrine of equitable
distribution of marital property shall be construed to create community
property nor any other interest or estate in property except those previously
recognized in this state. A husband or wife may alienate property at any time
prior to the entry of an order under the provisions of this article or prior to the
recordation of a notice of lis pendens in accordance with the provisions of part
7-401, et seq., and at anytime and in any manner not otherwise prohibited by
an order under this chapter, in like manner and with like effect as if this article
and the doctrine of equitable distribution had not been adopted: Provided, That
as to any transfer prior to the entry of an order under the provisions of this
article, a transfer other than to a bona fide purchaser for value shall be
voidable if the court finds such transfer to have been effected to avoid the
application of the provisions of this article or to otherwise be a fraudulent
conveyance. Upon the entry of any order under this article or the admission to
record of any notice with respect to an action under this article, restraining the
alienation of property of a party, a bona fide purchaser for value shall take
such title or interest as he or she might have taken prior to the effective date of
this section and no purchaser for value need see to the application of the
proceeds of such purchase except to the extent he or she would have been
required so to do prior to the effective date of this section: Provided,

however, That as to third parties nothing in this section shall be construed to
limit or otherwise defeat the interests or rights to property which any husband
or wife would have had in property prior to the enactment of this section or
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prior to the adoption of the doctrine of equitable distribution by the supreme
court of appeals on the twenty-fifth day of May, one thousand nine hundred
eighty-three: Provided further, That no order entered under this article shall be
construed to defeat the title of a third party transferee thereof except to the
extent that the power to effect such a transfer of title or interest in such
property is secured by a valid and duly perfected lien and, as to any personal
property, secured by a duly perfected security interest.

§48-7-109. Tax consequences of transfer of interest or title.

Notwithstanding the provisions of chapter eleven of this code, no transfer of
interest in or title to property under this article is taxable as a transfer of
property without consideration nor, except as to spousal support, create
liability for sales, use, inheritance and transfer or income taxes due the state or
any political subdivision nor require the payment of the excise tax imposed
under article twenty-two, chapter eleven of this code.

§48-7-110. Requiring sums to be paid out of disposable retired or retainer
pay.

Whenever under the terms of this article a court enters an order requiring a
division of property, if the court anticipates the division of property will be
effected by requiring sums to be paid out of "disposable retired or retainer pay"
as that term is defined in 10 U.S.C. §1408, relating to members or former
members of the uniformed services of the United States, the court shall
specifically provide for the payment of an amount, expressed in dollars or as a
percentage of disposable retired or retainer pay, from the disposable retired or
retainer pay of the payor party to the payee party.

§48-7-111. No equitable distribution of property between individuals not
married to one another.

A court may not award spousal support or order equitable distribution of
property between individuals who are not married to one another in accordance
with the provisions of article one of this chapter.

§48-7-112. Prospective effect of prior amendments.

The amendments to this section effected by the reenactment of section 48-2-32
during the regular session of the Legislature, 1996, are to be applied

prospectively and have no application to any action for annulment, divorce or
separate maintenance that was commenced on or before June 7, 1996.

PART 2. DISCLOSURE OF ASSETS REQUIRED.
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§48-7-201. Required disclosure and updates.

In all divorce actions and in any other action involving child support, all parties
shall fully disclose their assets and liabilities within forty days after the service
of summons or at such earlier time as ordered by the court. The information
contained on these forms shall be updated on the record to the date of the
hearing.

§48-7-202. Assets that are required to be disclosed.

The disclosure required by this part 2 may be made by each party individually
or by the parties jointly. Assets required to be disclosed shall include, but are
not limited to, real property, savings accounts, stocks and bonds, mortgages
and notes, life insurance, health insurance coverage, interest in a partnership
or corporation, tangible personal property, income from employment, future
interests whether vested or nonvested and any other financial interest or
source.

§48-7-203. Forms for disclosure of assets.

The supreme court of appeals shall prepare and make available a standard
form for the disclosure of assets and liabilities required by this part. The clerk
of the circuit court and the secretary-clerk of the family court shall make these
forms available to all parties in any divorce action or other action involving
child support. All disclosure required by this part shall be on a form that
substantially complies with the form promulgated by the supreme court of
appeals. The form used shall contain a statement in conspicuous print that
complete disclosure of assets and liabilities is required by law and deliberate
failure to provide complete disclosure as ordered by the court constitutes false
swearing.

§48-7-204. Discovery under rules; optional disclosure of tax returns.

Nothing contained in this part 2 shall be construed to prohibit the court from
ordering discovery pursuant to rule eighty-one of the rules of civil procedure.
Additionally, the court may on its own initiative and shall at the request of
either party require the parties to furnish copies of all state and federal income
tax returns filed by them for the past two years and may require copies of such
returns for prior years.

§48-7-205. Confidentiality of disclosed information.

Information disclosed under this part 2 is confidential and may not be made
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available to any person for any purpose other than the adjudication, appeal,
modification or enforcement of judgment of an action affecting the family of the
disclosing parties. The court shall include in any order compelling disclosure of
assets such provisions as the court considers necessary to preserve the
confidentiality of the information ordered disclosed.

§48-7-206. Failure to disclose required financial information.

Any failure to timely or accurately disclose financial information required by
this part 2 may be considered as follows:

(1) Upon the failure by either party timely to file a complete disclosure
statement as required by this part 2 or as ordered by the court, the court may
accept the statement of the other party as accurate.

(2) If any party deliberately or negligently fails to disclose information which is
required by this part 2 and in consequence thereof any asset or assets with a
fair market value of five hundred dollars or more is omitted from the final
distribution of property, the party aggrieved by the nondisclosure may at any
time petition a court of competent jurisdiction to declare the creation of a
constructive trust as to all undisclosed assets, for the benefit of the parties and
their minor or dependent children, if any, with the party in whose name the
assets are held declared the constructive trustee, such trust to include such
terms and conditions as the court may determine. The court shall impose the
trust upon a finding of a failure to disclose such assets as required under this
part 2 .

(3) Any assets with a fair market value of five hundred dollars or more which
would be considered part of the estate of either or both of the parties if owned
by either or both of them at the time of the action, but which was transferred
for inadequate consideration, wasted, given away or otherwise unaccounted for
by one of the parties, within five years prior to the filing of the petition or length
of the marriage, whichever is shorter, shall be presumed to be part of the estate
and shall be subject to the disclosure requirement contained in this part 2.
With respect to such transfers the spouse shall have the same right and
remedies as a creditor whose debt was contracted at the time the transfer was
made under article one-a, chapter forty of this code. Transfers which resulted
in an exchange of assets of substantially equivalent value need not be
specifically disclosed when such assets are otherwise identified in the
statement of net worth.

(4) A person who knowingly provides incorrect information or who deliberately
fails to disclose information pursuant to the provisions of this part 2 is guilty of
false swearing.

PART 3. INJUNCTION; SETTING ASIDE CERTAIN TRANSFERS.

§48-7-301. Injunction to prevent removal or disposition of property.

Legal Aid of West Virginia Online Training Classroom Resource 2016 41



WEST VIRGINIA CODE CHAPTER 48. DOMESTIC RELATIONS.

Where it appears to the court that a party is about to remove himself or herself
or his or her property from the jurisdiction of the court or is about to dispose
of, alienate or encumber property in order to defeat a fair distribution of
marital property, or the payment of alimony, child support or separate
maintenance, an injunction may issue to prevent the removal or disposition
and the property may be attached as provided by this code. The court may
issue such injunction or attachment without bond.

§48-7-302. Notice of hearing for injunction; temporary injunction.

Any such injunction may be granted upon proper hearing after notice. For good
cause shown, a temporary injunction may be issued after an ex parte
proceeding with notice and proper hearing for a permanent injunction to be
held forthwith thereafter.

§48-7-303. Applicability of injunction procedures to sale of goods or
disposition of major business assets.

The procedures of this part 3 are not intended to apply to the sale of goods in
the ordinary course of operating a business but shall apply to the disposition of
the major assets of a business.

§48-7-304. Setting aside encumbrance or disposition of property to third
persons.

Any encumbrance or disposition of property to third persons, except to bona
fide purchasers without notice for full and adequate consideration, may be set
aside by the court.

PART 4. LIS PENDENS.
§48-7-401. Lis pendens.

Upon the commencement of an action under the provisions of this article, any
party claiming an interest in real property in which the other party has an
interest, may cause a notice of lis pendens to be recorded in the office of the
clerk of the county commission of the county wherein the property is located.

§48-7-402. Notice of lis pendens.
The notice shall contain the names of the parties, the nature of the complaint,
the court having jurisdiction, the date the complaint was filed, and a

description of the real property. Such notice shall, from the time of the
recording only, be notice to any person thereafter acquiring any interest in
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such property of the pendency of the complaint. Each person whose
conveyance or encumbrance is subsequently executed or subsequently
recorded or whose interest is thereafter acquired by descent, or otherwise, shall
be deemed to be a subsequent purchaser or encumbrancer, and shall be bound
by all proceedings taken after the recording of the notice, to the same extent as
if he were made a party to the complaint. A notice of lis pendens recorded in
accordance with this section may be discharged by the court upon substitution
of a bond with surety in an amount established by the court, if the court finds
that the claim against the property subject to the notice of lis pendens can be
satisfied by a monetary award. In cases in which the sale of property is already
in process when the notice of lis pendens is filed, and upon application, proper
notice and hearing, the court may substitute a lien on the net proceeds of the
sale.

PART 5. MISCELLANEOUS PROVISIONS RELATING TO EQUITABLE
DISTRIBUTION.

§48-7-501. Retroactive effect of amendments.

Amendments made to the provisions of former article two of this chapter during
the regular session of the Legislature in the year one thousand nine hundred
eighty-four, shall be of retroactive effect to the extent that such amended
provisions shall apply to the distribution of marital property, but not an award
of spousal support, in all actions filed under the provisions of former article
two of this chapter after the twenty-fifth day of May, one thousand nine
hundred eighty-three, or actions pending on that date in which a claim for
equitable distribution of marital property had been pleaded: Provided, That the
amendments are not applicable to actions where, prior to the effective date of
the amendments, there has been a final decree entered or the taking of
evidence has been completed and the case has been submitted for decision.
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ARTICLE 8. SPOUSAL SUPPORT.
§48-8-101. General provisions regarding spousal support.

(a) An obligation that compels a person to pay spousal support may arise from
the terms of a court order, an antenuptial agreement or a separation
agreement. In an order or agreement, a provision that has the support of a
spouse or former spouse as its sole purpose is to be regarded as an allowance
for spousal support whether expressly designated as such or not, unless the
provisions of this chapter specifically require the particular type of allowance to
be treated as child support or a division of marital property. Spousal support
may be paid as a lump sum or as periodic installments without affecting its
character as spousal support.

(b) Spousal support is divided into four classes which are: (1) Permanent
spousal support; (2) temporary spousal support, otherwise known as spousal
support pendente lite; (3) rehabilitative spousal support; and (4) spousal
support in gross.

(c) An award of spousal support cannot be ordered unless the parties are
actually living separate and apart from each other.

§48-8-102. Jurisdiction to award spousal support.

The family courts and circuit courts, as provided in this chapter, have
jurisdiction to award spousal support. A court may provide for the
maintenance of a spouse during the pendency of an appeal to the circuit court
or to the supreme court of appeals.

§48-8-103. Payment of spousal support.

(a) Upon ordering a divorce or granting a decree of separate maintenance,
the court may require either party to pay spousal support in the form of
periodic installments, or a lump sum, or both, for the maintenance of the other
party. Payments of spousal support are to be ordinarily made from a party's
income, but when the income is not sufficient to adequately provide for those
payments, the court may, upon specific findings set forth in the order, order
the party required to make those payments to make them from the corpus of
his or her separate estate. An award of spousal support shall not be
disproportionate to a party's ability to pay as disclosed by the evidence before
the court.

(b) At any time after the entry of an order pursuant to the provisions of this
article, the court may, upon motion of either party, revise or alter the order
concerning the maintenance of the parties, or either of them, and make a new
order concerning the same, issuing it forthwith, as the altered circumstances
or needs of the parties may render necessary to meet the ends of
justice. (c)(1) For the purposes of subsection (b) of this section, "altered
circumstances" includes evidence in the form of genetic testing that establishes
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that a child conceived during the marriage of the parties is not the child of the
former husband, or that a child was born to a woman other than the former
wife because of the adultery of the former husband.

(2) Prior to admitting evidence of genetic testing, the court shall
preliminarily determine whether genetic testing evidence should be admitted
for the purpose of disproving or establishing paternity. The facts that may be
considered by the court at this hearing include the following:

(A) The length of time that has elapsed since the party was first placed on
notice that a child conceived during the marriage of the parties is not the child
of the former husband, or that a child was born to a woman other than the
former wife because of the adultery of the former husband,;

(B) The length of time during which the individual desiring to challenge
paternity assumed the role of parent to the child;

(C) The facts surrounding the party's discovery of non-paternity;

(D) The nature of the parent/child relationship;

(E) The age of the child;

(F) The harm which may result to the child if paternity were successfully
disproved;

(G) The extent to which the passage of time reduced the chances of
establishing paternity in favor of the child; and

(H) All other factors which may affect the equities involved in the potential
disruption of the parent/child relationship or the chances of undeniable harm
to the child.

(d) For the purposes of subsection (c), genetic testing must be performed
pursuant to the following guidelines:

(1) The tests show that the inherited characteristics including, but not
limited to, blood types, have been determined by appropriate testing
procedures at a hospital, independent medical institution or independent
medical laboratory duly licensed under the laws of this state, or any other
state, and an expert qualified as an examiner of genetic markers has analyzed,
interpreted and reported on the results; and

(2) The genetic test results exclude the former husband as the father of the
child.

§48-8-104. Effect of fault or misconduct on award of spousal support.

In determining whether spousal support is to be awarded, or in determining
the amount of spousal support, if any, to be awarded, the court shall consider
and compare the fault or misconduct of either or both of the parties and the
effect of the fault or misconduct as a contributing factor to the deterioration of
the marital relationship.

§48-8-105. Rehabilitative spousal support.

(a) The court may award rehabilitative spousal support for a limited period of
time to allow the recipient spouse, through reasonable efforts, to become
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gainfully employed. When awarding rehabilitative spousal support, the court
shall make specific findings of fact to explain the basis for the award, giving
due consideration to the factors set forth in section 8-103 of this article. An
award of rehabilitative spousal support is appropriate when the dependent
spouse evidences a potential for self-support that could be developed through
rehabilitation, training or academic study.

(b) The court may modify an award of rehabilitative spousal support if a
substantial change in the circumstances under which rehabilitative spousal
support was granted warrants terminating, extending or modifying the award
or replacing it with an award of permanent spousal support. In determining
whether a substantial change of circumstances exists which would warrant a
modification of a rehabilitative spousal support award, the court may consider
a reassessment of the dependent spouse's potential work skills and the
availability of a relevant job market, the dependent spouse's age, health and
skills, the dependent spouse's ability or inability to meet the terms of the
rehabilitative plan and other relevant factors as provided for in section 8-103 of
this article.

§48-8-106. Payments out of disposable retired or retainer pay.

Whenever the court enters an order requiring the payment of spousal support,
if the court anticipates the payment or any portion thereof is to be paid out of
"disposable retired or retainer pay" as that term is defined in 10 U.S.C. §1408,
relating to members or former members of the uniformed services of the United
States, the court shall specifically provide for the payment of an amount,
expressed in dollars or as a percentage of disposable retired or retainer pay,
from the disposable retired or retainer pay of the payor party to the payee

party.

Information was taken from the West Virginia Legislature, West Virginia Code online.
WYV Code updated with legislation passed through the 2015 Regular Session
The WV Code Online is an unofficial copy of the annotated WV Code, provided as a convenience. It has NOT been
edited for publication, and is not in any way official or authoritative.

Legal Aid of West Virginia Online Training Classroom Resource 2016 46



